
quarterly

Regulation of Digital Platforms in Turkey

vol. 2  
n°2   
2021

TU
RK

EY



Network Industries Quarterly Turkey | Published four 
times a year, contains information about postal, telecom-
munications, energy, water, transportation and network 
industries in general. It provides original analyses, informa-
tion and opinions on current issues. The editor establishes 
caps, headings, sub-headings, introductory abstract and 
inserts in articles. He also edits the articles. Opinions are 
the sole responsibility of the author(s). 

Subscription | The subscription is free. Please do register 
at info@ic4r.net to be alerted upon publication. 

Letters | We do publish letters from readers. Please 
include a full postal address and a reference to the article 
under discussion. The letter will be published along with 
the name of the author and country of residence. Send 
your letter (maximum 450 words) to the managing editor. 
Letters may be edited. 

Publication director | Matthias Finger

Managing editor | Deniz Ece Dalgıç Tetikol

Publishing editor | Ozan Barış Süt

Founding editor | Matthias Finger

Image credit | <a href=‘https://www.freepik.com/photos/
technology‘>Technology photo created by rawpixel.com - 
www.freepik.com</a>

Publisher | IC4R and ITU, Istanbul Technical 
University,Taşkışla, 34367 Istanbul, Turkey email: info@
ic4r.net; website: https://ic4r.net/)

mailto:info%40ic4r.net?subject=NIQT
https://www.ic4r.net/
http://www.itu.edu.tr/


foreword

It is thrilling to be guest editor of this issue of Net-
work Industries Quarterly-Turkey, which deals with 
one of the most prominent regulatory challenges of our 
age: The digital economy.

Digitalization is omnipresent in contemporary econ-
omies. It is a driver of growth, prosperity, convenience, 
and productivity. However, as with virtually every other 
development with the potential to shift paradigms, it 
has brought about several difficulties and dilemmas, 
which are not easily reconcilable with the prevailing 
understanding of regulation, competition, and policy.

As elaborated by a number of high-profile govern-
mental and expert reports, digital industries may war-
rant the introduction of specific regulatory regimes 
addressing the particularities of problems they raise. 
In order to support these discussions, as well as to 
contribute with an underpinning framework for the 
burgeoning initiatives in Turkey in this field, this issue 
presents four articles addressing the problems dis-
played by digital businesses and proposing potential 
solutions.

First, Muzaffer Eroğlu endeavors to set the stage 
by comparing a number of proposals drawn up around 
the world to regulate significant e-commerce market-
places with those applicable to traditional network in-
dustries, such as telecoms and energy. His findings re-
garding mainly the purposes and the rationale behind 
such initiatives reveal that the difference may not be so 
pronounced after all. 

Building upon the purposes of such regulatory initia-
tives, Barış Yüksel presents a detailed analysis of the 
latest decision-making practice of the Turkish Compe-
tition Authority. Adopting a critical approach, he high-
lights how competition enforcers already de facto reg-
ulate digital markets via competition enforcement tools 
and submits arguments as to why that may not be the 
best of ideas. 

Subsequently, Cihan Doğan embarks on an ex-
ploration of how that enforcement, and ultimately the 
regulation, may be carried out in a specific and highly 
specialized industry such as mobile application stores. 
Building upon various studies by the OECD and the 
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UK’s CMA, he develops a brief framework against 
which potential market abuses may be conceptualized. 
He analyzes the recent enforcement initiatives in other 
countries, such as in the US and the EU, against app 
store owners from a Turkish perspective to formulate 
recommendations for an eventual regulatory reform.

Lastly, Bülent Gökdemir concludes this issue of 
NIQ-Turkey with a broader perspective on the poten-
tial problems raised by large technology companies, 
mainly social media platforms. By utilizing a compar-
ative methodology, he summarizes the legislative his-
tory of content moderation in Turkey, comparing it to 
the German Network Enforcement Act and submitting 
findings on to what extent the two legislative instru-
ments display similarities. He argues that the Turkish 
framework presents a much stricter approach.

Şahin Ardıyok

Partner and Head of Competition Law, Public 
Policy and Regulation in Baseak
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Regulation of E-Commerce Marketplaces: Any Difference from Regula-
tion of Traditional Network Industries

Muzaffer Eroğlu*

Introduction  

There are an extensive number of comprehen-
sive reports regarding competition problems cre-
ated by e-commerce marketplaces all around the 
globe1. Similarly, in Turkey discussions regarding 
e-commerce and other digital marketplaces are 
very vivid. The most concrete result of this discus-
sions is the E-Commerce Marketplaces Prelimi-
nary Report (“the Report”) published by the Turk-
ish Competition Authority (“TCA”) on 07.05.20212. 
The Report demonstrates the main competition 
problems created by e-commerce marketplaces 
and offers regulatory solutions to those problems. 
I will compare the proposed solutions presented 
in the Report with already existing regulatory tools 
applied to traditional network industries. I will ex-
amine the proposed regulatory tools for e-com-
merce marketplaces by discussing how and in 
which way these are similar or different from the 
regulation tools created for traditional network 
industries. I claim that the proposed regulations 
to solve competition problems created by e-com-
merce marketplaces are not very innovative and 
mostly inspired by sector specific regulations of 
network industries. 

E-Commerce Marketplaces and Competition 
Problems

Recent years have witnessed a huge increase 
in the number of e-commerce marketplaces for 
various goods and services. This trend has creat-
ed many powerful e-commerce platforms such as 
Amazon and Alibaba in the world. Developments 
in Turkey have followed a similar trend with other 
modern economies and global and local e-com-

merce marketplaces (Trendyol, Hepsiburada and 
many others) have become very powerful market 
actors. Even though the emergence of online mar-
ketplaces was considered valuable for competi-
tion as it created alternatives to traditional mar-
kets, in recent years the market for e-commerce 
marketplaces became concentrated with the aid 
of network effects, and some undertakings have 
become very powerful, even reaching to a domi-
nant position. 

The Report states that the network effects, 
multi-homing practices, economies of scale and 
scope, two-sided operations, data-based oper-
ations, high entrance, and growth barriers and 
tipping tendency of e-commerce marketplaces 
created several competition problems. All these 
competition problems put them into the centre of 
competition law discussions in the recent years. 
The Report presents problems under several ti-
tles and counts most favoured customer clauses, 
exclusivity and non-compete agreements, and 
blocking multi-homing as important competition 
problems. There are several competition prob-
lems within the platforms as well: discrimination, 
self-preferencing, unfair trading practices, and 
tendency towards hub-and-spoke information ex-
change are the competition problems cited in the 
Report. The Report also mentions concerns for 
consumers such as price-based concerns, con-
sumer loyalty concerns, data-based concerns, 
and a potential diminishing of innovation. 

In the past few years, the TCA applied sever-
al penalties and very recently initiated fresh in-
vestigations with abuse of dominant position 
claims against internet market platforms including 

* Dr. Muzaffer Eroğlu, Assistant Professor of Law, Boğaziçi University, Law School muzaffer.eroglu@boun.edu.tr
1 OECD (2021), Ex ante regulation of digital markets, OECD Competition Committee Discussion Paper, https://www.oecd.org/daf/competition/
ex-ante-regulation-and-competition-in-digital-markets.htm,
2 E-Pazaryeri Platformları Sektör İncelemesi Ön Raporu, https://www.rekabet.gov.tr/tr/Sayfa/Yayinlar/sektor-raporlari
3 https://www.rekabet.gov.tr/tr/Guncel/sahibinden-bilgi-teknolojileri-pazarlama-c9ddc0eae430ec

This article examines similarities between regulatory tools that have been used for creating a competitive 
environment for traditional network industries (such as, imposing access, data sharing, and non-discrimination 
obligations on incumbent firms) and the regulatory tools being proposed for regulation of e-commerce 
marketplaces in Turkey.

mailto:muzaffer.eroglu@boun.edu.tr
https://www.oecd.org/daf/competition/ex-ante-regulation-and-competition-in-digital-markets.htm
https://www.oecd.org/daf/competition/ex-ante-regulation-and-competition-in-digital-markets.htm
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e-commerce marketplaces such as (Sahibinden3, 
Google4, Trendyol5, and Nadirkitap6). The Report 
indicates that competition law is not sufficient to 
prevent all the concerns arising from operations of 
e-commerce platforms. 

Even though the Report explains these prob-
lems in more detail, in my opinion three questions 
emerge with regards to preventing competition 
problems: 

• Is there a need for regulation for dominant 
position holders?

• Is there a need for regulation for significant 
market power holders/gatekeepers (regard-
less of whether they hold dominant posi-
tions)?

• Is there a need for regulation for all platforms 
regarding their business practices? 

Regulation of E-commerce Marketplaces 

Like comparable legal systems, the Report pro-
poses some regulatory interventions. The solu-
tions offered by the TCA can be summarised un-
der three titles. The first solution is to review and 
strengthen the secondary legislation in order to 
clarify and strengthen the implementation of com-
petition law for platforms. The second solution is 
the implementation of a “Platform Code of Con-
duct” based on principles such as “objectivity”, 
“transparency”, “openness”, and “predictability” 
in order to provide a reference point in bilateral re-
lations. The third solution is, after determining the 
powerful marketplace(s) that are gatekeepers to 
accessing consumers in the market, implementa-
tion of several behavioural conditions (with ex-an-
te regulation) in order create an obligation for the 
relevant marketplaces  to refrain from anti-com-
petitive practices.7

In my opinion these proposals are not brand-
new and are very similar to already existing regula-
tory frameworks applied to traditional network in-
dustries such as energy, telecommunications, and 
transportation. I will provide some examples. First, 
in my opinion, most of the problems can be solved 
by competition law enforcement and by simply 
amending the law and secondary legislation. Ger-
many is a good example of this way of acting.8 I 

admit competition law enforcement could take too 
long or could be too costly to apply. However, with 
or without sector specific regulations competition 
law prevails. Thus, sector specific regulation must 
be last resource to solve competition problems. 

When holding a monopoly, or an unchallenged 
dominant position becomes a main feature of the 
industry, the tendency of abuse of dominant po-
sition becomes permanent characteristics. When 
competition law tool are insufficient such as in 
cases problems created by undertaking which are 
not in dominant positions, regulatory intervention 
might be inevitable in network industries.

Network industries generally demonstrate econ-
omies of scale in production and similar econo-
mies in consumption. These characteristics trig-
ger market power problems that habitually require 
industry-specific regulation. In network industries, 
competitive problems may arise which require the 
development of market standards. I want to give a 
few examples of existing regulatory interventions 
in several network industries. For instance, in elec-
tricity markets, there are numerous behavioural 
obligations for transmission, distribution, market 
operator, generation, and supply companies. The 
behavioural obligations include access to network, 
non-discrimination, data sharing, tariff controls, 
and several other measures to create a compet-
itive market. These types of ex-ante behavioural 
codes for all companies within the market are very 
common in several network industries such as 
natural gas, electricity, telecommunications, and 
transport. As suggested by the Report, these be-
havioural obligations sometimes appear as codes 
of conduct as well. However, even though some 
behavioural obligations appear as soft laws, it is 
very likely these soft laws will be converted to hard 
laws within time. Most of the sector specific reg-
ulations applied to network industries are similar 
to codes of conduct offered by the Report. The 
Report offers a type of soft law in the form of be-
havioural requirements for e-commerce market-
places. However, they are not very clear yet as 
justifications for regulatory intervention are not 
strong yet. Thus, starting with soft law is better 
choice but once the competition problems in on-
line marketplaces demonstrate persistent charac-
teristics, the need for sector specific regulation 

4 TCA Decision  date: 08.04.2021 number: 21-20/248-105
5 TCA Decision  date: 30.09.2021 number: 21-46/669-334
6 https://www.rekabet.gov.tr/tr/Guncel/nadirkitap-bilisim-ve-reklamcilik-a-s-ha-9c4f23c16261eb11812a00505694b4c6
7 The Report s. 341
8 https://www.loc.gov/item/global-legal-monitor/2021-02-23/germany-new-digital-competition-act-expands-abilities-of-competition-authori-
ties-to-regulate-abuse-of-dominant-market-positions/
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will be inevitable. 

Regarding third proposal, I can present a regu-
latory example from telecommunications market. 
Article 7 (3) of the Turkish Electronic Communica-
tion Law regulates that “the Authority may identify 
the operators with significant market power in the 
relevant markets as a result of conducting market 
analyses. The Authority may also impose obliga-
tions on operators with significant market power 
with the aim of ensuring and promoting an effec-
tive competition environment. The operators with 
significant market power in the same and/or dif-
ferent markets may be treated in a differentiated 
manner, in terms of the obligations imposed”. Ac-
cordingly, the Authority in the past identified sev-
eral operators with significant market power and 
imposed a number of obligations such as access 
to network, data share, tariff controls. As can be 
seen, this provision is actually very similar to the 
one proposed by the Report. The Report suggests 
identifying powerful marketplaces as gatekeepers 
and imposing behavioural conditions on them.

Conclusion

In recent years e-commerce marketplaces grew 
to positions of power, drawing parallels with cen-
tury-old traditional network industries’ monopoly 
power. These marketplaces create several com-
petition problems similar to those created by other 
network industries. Thus, I agree with the statement 
that “these digital platforms strongly interfere with 
traditional infrastructures that are heavily regulated 
and provide essential services for society – mean-
ing that digital platforms should be considered 
as a new and much more powerful type of infra-
structure and will require regulation accordingly.”9 
However, I believe that we should not search for 
a rediscovery of America. E-commerce platforms 
are not different in many ways, they are very simi-
lar to other network industries regarding competi-
tion problems they create. Thus, even without lack 
of examination of traditional network industries 
and comparing findings with e-commerce market-
places to, the Report proposes regulatory tools for 
e-commerce marketplaces, which are very similar 
to existing regulatory measures applied to other 
network industries. However, I see very few refer-

ences to those regulations in the Report. 

In conclusion, there is nothing new on the West-
ern Front but several proposals that duplicate ex-
isting regulations with new, shiny names. Regula-
tors should accept that competition problems in 
e-commerce marketplaces are not unique. Thus, 
there should be extensive analysis of successes 
and failures of existing regulations of network in-
dustries before proceeding with regulation of on-
line marketplaces.

9 https://www.network-industries.org/2021/05/07/the-rise-of-the-new-network-industries-regulating-digital-platforms/
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How to Use Competition Laws to Regulate Digital Markets and Why it is 
a Bad Idea: Turkey as a Case Study

Barış Yüksel*

How to Use Competition Laws to Regulate 
Digital Markets and Why it is a Bad Idea

The digital ecosystem constitutes the cornerstone 
of the global economy and had a transformative 
impact both on international and national markets. 
Some services in this ecosystem resemble infrastruc-
tures, or “gateways” to use the terminology popular-
ized by the European Commission’s Digital Markets 
Act proposal (“DMA”)1, and their effective utilization 
by the providers of numerous other digital services is 
paramount for ensuring maximum value creation by 
the entire system. The value created by this system 
is rather multifarious and may not be confined to eco-
nomic progress as it also had revolutionary impacts 
on social, cultural, and political spheres, especially 
by making communication cheaper, more accessi-
ble, faster, and by creating unprecedented possibili-
ties for self-expression and mass organization. 

Due to the foregoing, digital markets are being 
closely monitored by governments throughout differ-
ent jurisdictions. The way in which infrastructure-type 
digital services evolved in practice suggests that 
these may have the characteristics of tipping-mar-
kets where winner-takes-all or most of a market and 
which inevitably move towards monopoly (or tight 
oligopoly, in certain instances). The concentration of 
power in these key markets in the hands of a few 

multinational and/or national companies captured the 
interests of societies and their governments alike and 
triggered various policy-making initiatives backed by 
economic analyses2, and popular support3.

In general, reactions by states against these de-
velopments were two-fold. First, in-depth sector in-
quiries were initiated to determine whether there is a 
need for state intervention via sector-specific regu-
lations4. Second, competition law agencies were en-
couraged to prioritize the potential problems in these 
markets and to utilize the tools that are already avail-
able to them in a more liberal manner. The main dif-
ference between the two is that the former requires 
varying levels of legislative action, whereas the latter 
does not. In democracies, taking legislative action 
concerning issues that are critical both for strong 
interest groups and the constituency may be quite 
burdensome and time-consuming, especially if their 
expectations are not parallel. Compared with that, 
using competition law to eliminate some of the more 
pressing problems may be much easier, especially 
if the courts are also willing to allow a kind of ad-
ministrative activism that is in line with wider policy 
objectives.

On that background, it is not surprising to witness a 
proliferation of competition law enforcement in digital 
markets. Still, unduly extending the limits of compe-

* Of Counsel, BASEAK, byuksel@baseak.com
1 European Commission (2020), Proposal for a Regulation of the European Parliament and of the Council on contestable and fair markets in the 
digital sector (Digital Markets Act).
2 Zingales, L. et al. (2019), Stigler Committee on Digital Platforms - Final Report, 2019 (Chicago: Stigler Center for the Study of the Economy and 
the State) (“Stigler Report”); Jason, F., et al. (2019), Unlocking Digital Competition, 2019 (London: UK Government Publication) (“Furman Report”).  
3 Vogels, E. A., 56% of Americans support more regulation of major technology companies (2021), https://www.pewresearch.org/
fact-tank/2021/07/20/56-of-americans-support-more-regulation-of-major-technology-companies/, accessed 9 November 2021.
4 Australian Competition and Consumer Commission (2019), Digital Platforms Inquiry Final Report, 2019 (Canberra: Australian Competition and 
Consumer Commission) (“ACCC Report”); Competition and Markets Authority (2020), Online platforms and digital advertising Market study final 
report, 2020 (London: Competition and Markets Authority) (“CMA Market Study”); Subcommittee on Antitrust, Commercial and Administrative 
Law of the Committee on the Judiciary (2020), Investigation of Competition in Digital Markets, 2020 (Washington: Subcommittee on Antitrust, 
Commercial and Administrative Law of the Committee on the Judiciary) (“Subcommittee Report”).

At the onset of discussions as to how to regulate digital markets in Turkey, it seems that the Turkish Competition 
Authority jumped the gun and decided to use its powers to reshape digital markets in ways it deems fit. The recent 
decisions and investigations of the Authority resemble sector-specific regulations rather than competition law-
based interventions. In these examples, the Authority seems to stretch its powers via neglecting the fundamental 
and intrinsic limits associated with the concept of abuse of dominance, thereby creating a much broader domain 
for applying competition laws. This Article examines the perils of this approach.

https://www.pewresearch.org/fact-tank/2021/07/20/56-of-americans-support-more-regulation-of-major-technology-companies/
https://www.pewresearch.org/fact-tank/2021/07/20/56-of-americans-support-more-regulation-of-major-technology-companies/
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tition law could also bring about certain perils that 
should not be overlooked. In that respect, Turkey 
presents an opportunity to examine how competi-
tion laws may be used to regulate digital markets 
and to identify the potential risks of circumventing 
the need for legislative action. 

As an aside, the actual need for legislative ac-
tion, as well as the scope and methodology of 
such action is far from being clear. Arguments in 
favour of regulation that merely relies on a norma-
tive theory (i.e., that regulation remedies structur-
al failures and maximize consumer welfare, end of 
story) should always be taken with a grain of salt 
and the teachings of economic theories of regu-
lation (i.e., that legislators and regulators are also 
rational decision makers which aim to maximize 
their own utility) should be kept in mind. On that 
front, one would have every right to be a scep-
tic and to question whether proposed regulations 
would advance the welfare of the society and if 
they could be removed when they are no longer 
needed. Yet, these are questions that must be 
discussed elsewhere, as this article aims to pin 
down the risks of regulation via competition law, 
not regulation per se.

The substantive aspects of Turkish competi-
tion law are basically the same as those of the 
European Union (“EU”) competition law and Ar-
ticle 6 of the Act no. 4054 on the Protection of 
Competition (“Competition Act”), which prohib-
its abuse of dominant position in a general norm 
that merely lays down the prohibition and grants 
considerable discretionary power to the Turkish 
Competition Authority (“TCA”). Still, the decisions 
of the TCA are subject to judicial review, and the 
general principles of law outlined in the Turkish 
Constitution (e.g., the rule of law and restrictions 
on arbitrary and disproportional interventions to 
fundamental freedoms), the secondary legislation 
which aims to create legal certainty, and the prec-
edents of the TCA limit the TCA’s discretion.

The TCA explicitly recognized these fundamen-
tal limits in the E-Marketplace Platforms Sector 
Inquiry Preliminary Report (“Preliminary Report”) 

as it was suggested that competition law, as it 
currently stands, is insufficient to deal with the 
problems associated with digital markets in gen-
eral and e-marketplace platforms in particular. 
Indeed, it was suggested that; (i) uncertainties 
regarding the application of existing competition 
laws concerning platforms should be eliminated 
and the secondary legislation should be revised in 
order to strengthen enforcement, (ii) a “Platform 
Code of Conduct” should be created by taking 
into consideration the asymmetrical bargaining 
power that prevails over the sector, in order to 
constitute a reference for bilateral relations and 
(iii) undertakings that are deemed as gatekeepers 
should be identified and the conducts that these 
must refrain from should be determined through 
ex-ante regulation.

However, recent initiatives (i.e., final decisions, 
commitment decisions, interim measure deci-
sions, and investigations) of the TCA showed that 
there is an unbridgeable chasm between its deeds 
and its actions. As a matter of fact, the TCA de-
cided (with express but informal backing of the 
government5) to take the matter into its own hands 
and to regulate certain digital markets by applying 
the competition law in a way that disregards its 
fundamental limits. The most manifest examples 
whereby the TCA used competition law to regu-
late digital markets are; (i) Google Adwords de-
cision6, (ii) Whatsapp Interim Measure decision7, 
(v) Sahibinden Investigation8 (iii) Trendyol Interim 
Measure decision9, and (iv) Yemeksepeti Commit-
ment decision10.

Before analysing the relevant case law of the 
TCA, a potential argument in favour of the TCA’s 
preference for relying on the applicable competi-
tion rules to achieve the results envisaged in the 
Preliminary Report should be touched upon. In-
deed, it may be argued that digital markets re-
semble a patient with haemorrhage and that wait-
ing for the legislator to “fill the regulatory gap” 
may lead to irreparable damages. Within this con-
text, it may be argued that regulating these mar-
kets via competition law is an emergency action, 

5Kaplan, E., Altaş M., Cumhurbaşkanı Erdoğan: Dijital faşizme karşı hep birlikte mücadele etmeliyiz (President Erdoğan: We must fight together 
against digital fascism) (2020), https://www.aa.com.tr/tr/dunya/cumhurbaskani-erdogan-dijital-fasizme-karsi-hep-birlikte-mucadele-etmeliy-
iz/2056481, accessed 9 November 2021; Cumhurbaşkanlığı’ndan ‘WhatsApp’ açıklaması (‘Whatsapp’ statement from the Presidency) (2021), 
https://www.cumhuriyet.com.tr/haber/cumhurbaskanligindan-whatsapp-aciklamasi-1804925, accessed 9 November 2021
6 TCA’s decision numbered 20-49/675-295 and dated 12.11.2020.
7 TCA’s decision numbered 21-02/25-10 and dated 11.01.2021.
8 TCA’s decision numbered 21-46/655-M and dated 30.09.2021.
9 TCA’s decision numbered 21-46/669-334 and dated 20.09.2021.
10 TCA’s decision numbered 21-05/64-28 and dated 28.01.2021.

https://www.aa.com.tr/tr/dunya/cumhurbaskani-erdogan-dijital-fasizme-karsi-hep-birlikte-mucadele-etmeliyiz/2056481
https://www.aa.com.tr/tr/dunya/cumhurbaskani-erdogan-dijital-fasizme-karsi-hep-birlikte-mucadele-etmeliyiz/2056481
https://www.cumhuriyet.com.tr/haber/cumhurbaskanligindan-whatsapp-aciklamasi-1804925
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the swiftness of which is critical, and that some 
procedural safeguards may be disregarded for the 
sake of its effectiveness11. However, this analogy 
is incomplete due to the absence of a proper identi-
fication of the relevant procedural safeguards to be 
disregarded. These safeguards represent the rule of 
law and they should be weighted in accordingly. The 
analogy is more realistic when it is clarified that the 
haemorrhaging patient has Covid-19 and the proce-
dural safeguards prohibit the patient’s admittance 
into a room where the residents are unprotected and 
unvaccinated. Would it still worth the risk? Now, let 
us move on with the case law.

In its Google Adwords decision, the TCA decided 
that Google abused its dominant position because; 
(i) “the placement and intensity of sponsored results 
within the general results excluded organic results 
from the market” and “there were uncertainties [on 
behalf of users] as to whether Google’s sponsored 
results were advertisements or not”12. In other words, 
the TCA held that the number of sponsored search 
results that appear at the top of the page and the way 
in which they are marked as advertisements (e.g., the 
font and the colour used) are relevant parameters 
that concern competition law and relied on the gen-
eral prohibition of abuse of dominance to regulate 
these parameters. This approach goes in the face of 
the undisputed notion that competition law aims to 
protect effective competition in the markets and not 
the consumers as such (this is the reason why there 
exists a separate body of law for the protection of 
consumers). Google Adwords is a clear expansion of 
competition laws’ boundaries into those of consumer 
protection law. 

Similarly, with its Whatsapp Interim Measure de-
cision and Sahibinden Investigation, the TCA further 
extended its frontiers to tackle problems formerly as-
sociated with data protection law. In the Whatsapp 
Interim Measure decision, the TCA held that the latest 
change in the privacy policy of Whatsapp (according 
to which the users of Whatsapp will be required to 
allow Facebook’s use of user data associated with 
Whatsapp in other markets in which Facebook oper-
ates) is likely to create serious and irreparable dam-
ages until the final decision is taken. Thus, Facebook 
was required to suspend the enforcement of this 

change in its privacy policy until the end of the inves-
tigation. The TCA argued that Facebook’s conduct 
may lead to; (i) the exclusion of its competitors in 
online advertising markets through the use of Face-
book’s power in consumer communication markets 
and (ii) the exploitation of consumers whose data 
would be used for other services. However, it is dif-
ficult to substantiate any of these claims, and it is far 
from obvious that these concerns are even remote-
ly related to the established aims of competition law 
(although the latter may be a legitimate concern for 
data protection laws). It should further be noted that 
both of these theories of harm were unprecedented. 
Nonetheless, the TCA did not hesitate to intervene 
swiftly via an interim measure decision (which is so 
exceptional in Turkish competition law that the total 
number of such decisions between 1997 and 2021 
can probably be counted on the fingers of one hand) 
without conducting a thorough assessment of all the 
facts and circumstances.

Sahibinden Investigation is an ongoing process, 
the details of which are not yet made public. Still, the 
brief press release of the TCA indicates that it is in-
vestigating whether Sahibinden (the largest platform 
in Turkey that provides online platform services for 
the sales/leasing of real estate and vehicles) abused 
its dominant position by way of preventing data por-
tability. Considering there is consensus between the 
reports13 regarding digital markets that ex-ante rules 
and not competition laws are adequate tools to im-
pose data portability requirements on platforms and 
that the General Data Protection Regulation14 reg-
ulates data portability, it seems clear that the TCA 
pushed the limits of its jurisdiction forward by initiat-
ing this investigation.

Finally, Trendyol Interim Measure decision and Ye-
meksepeti Commitment decision show that the TCA 
sees no harm in establishing itself as a rule-maker in 
the currently uncharted territory of “platform-to-busi-
ness” relations (which, according to the Preliminary 
Report, is characterized by asymmetrical bargaining 
powers and thus should be regulated via a Code of 
Conduct) in the absence of any explicit legal grounds. 

In the Trendyol Interim Measure decision, the TCA 
held, inter alia, that Trendyol’s (an e-commerce plat-

11 As a matter of fact, the TCA had to assume the role of a quasi-regulator in the electronic communications sector during the period between the 
liberation of the sector (2004) and the entry into force of the Electronic Communications Act (2008). The actions of the TCA during that period 
had long-lasting repercussions and current ambiguities between the roles of the TCA and sector specific regulators mainly stem from the deci-
sions of the TCA and the administrative courts relating to that era.
12 Google Adwords decision, para. 582.
13 Please see the reports in fn. 3 and fn. 5.
14 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to 
the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), 
OJ 2016 L 119/1.
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form owned by Alibaba) alleged (i) discrimination 
between the sellers on its platform via its algorithms 
and coding algorithms and (ii) usage of the data it 
collects during the course of its marketplace activi-
ties to favour its own products and services vis-à-vis 
its competitors is likely to create serious and irrepa-
rable damages until the final decision is taken. This 
decision constitutes a regulation not only because it 
seems to protect smaller players (which are nowhere 
nearly as efficient as Trendyol’s own retail services) 
that have a weak bargaining position against an un-
avoidable trading partner but also because it is quite 
probable that Trendyol lacked a dominant position as 
suggested by the TCA in the Preliminary Report which 
was published just a few months before the relevant 
decision15. Hence the DMA’s notion of “gatekeeper”, 
which does not necessarily amount to “dominance”, 
was implicitly imported into Turkish competition law, 
making it possible for the TCA to tackle “abuse with-
out dominance16”. 

Similar dynamics were at play in the Yemeksepeti 
Commitment decision. The TCA closed its investi-
gation against Yemeksepeti (the largest online food 
ordering service platform in Turkey, owned by Deliv-
ery Hero) by accepting its commitments, inter alia, (i) 
to remove narrow most favoured customer (“MFC”) 
clauses17 from its agreements with the restaurants 
(ii) to stop obliging certain restaurants that use its 
marketplace to make discounts within the scope of 
a campaign program called Joker and (iii) to remove 
the limits it imposes with respect to the minimum 
price of orders that restaurants accept. The TCA ar-
gued that Yemeksepeti’s use of narrow MFC claus-
es, its mandatory inclusion of certain restaurants in 
the Joker program, and its practice of forcing certain 
restaurants to accept relatively low-priced orders 

of consumers, had an exclusionary impact on other 
platforms that compete with Yemeksepeti. Yet, such 
a concern may not be justified within a framework, 
which is based on the conventional wisdom that re-
gards consumer welfare maximization as the primary 
goal of competition law. Whereas this concern fits 
perfectly within a framework shaped by the narrative 
that focuses on the elimination of unfair practices that 
stem from power imbalances (e.g., the narrative ad-
opted by the Platform to Business Regulation18 in the 
EU) between small enterprises and large platforms.

Conclusion

The critical question is whether it is good policy-
making to have the TCA regulate digital markets by 
using existing competition laws. This article suggests 
that the answer is an unconditional “no”.

First, there is no legal basis that justifies the ag-
gressively expansionist policies of the TCA, and the 
courts could only allow these by turning a blind eye 
to administrative activism. This would undermine the 
rule of law. There is sufficient evidence from histo-
ry to back the claim that diminishing the rule of law 
is detrimental for societies per se, regardless of the 
consequences of doing so, on each specific case.

Second, competition laws in Turkey are general 
rules that apply to all markets. If the fundamental lim-
its restricting the TCA’s discretionary powers (which 
are guarantees of legal certainty) are disregarded to 
deal with some sector-specific issues, it would not be 
possible to confine the consequences to digital mar-
kets. Such policies could create a “chilling effect19” 
on the entire economy. This chilling effect would not 
only include a reduction in the beneficial activities of 
the firms that already operate in Turkey. More impor-

15 While the Preliminary Report notes that Trendyol has been increasing its market shares in a steady manner, makes the highest advertising 
expenditures and is deemed as an unavoidable trading partner by a considerable number of vendors; it refrains from implying that Trendyol is in 
a dominant position. Furthermore, the data provided in the Preliminary Report with respect to the positions of the other largest e-marketplace 
platforms in Turkey suggests that Trendyol’s main competitors are considerably strong as well. Under the conventional approach to dominance 
(which is adopted in the Competition Act), it is difficult to argue that the leading undertaking, which may be distinguished from its competitors in 
certain aspects, is in a dominant position in case it is facing significant and well-established competitors that have comparable market shares and 
customer bases. The picture of the e-marketplace platform sector as painted by the Preliminary Report resembles an oligopoly with a somewhat 
stronger market player (i.e., Trendyol) rather than one which is dominated by a single undertaking.
16 For a detailed analysis regarding the concept of “abuse without dominance”, please see. Brook, O., Eben, M. (2021), “Abuse without domi-
nance and monopolisation without monopoly” in Akman, Brook, Stylianou (eds.) Research Handbook on Abuse of Dominance and Monopoliza-
tion (Edward Elgar Publishing, 2022) (forth.).
17 According to the Preliminary Report, narrow MFC clauses are contractual requirements that oblige vendors to offer the most advantageous 
conditions on a given e-marketplace platform, thereby preventing that vendor from making better offers on its own sales channels (narrow MFC 
clauses) and on rival e-marketplace platforms (wide MFC clauses).
18 Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 2019 on promoting fairness and transparency for busi-
ness users of online intermediation services, OJ 2019 L 186/57.
19 “From a legal point of view, chilling effect may be defined as the negative effect any state action has on natural and/or legal persons, and which 
results in pre-emptively dissuading them from exercising their rights or fulfilling their professional obligations, for fear of being subject to formal 
state proceedings which could lead to sanctions or informal consequences such as threats, attacks or smear campaigns.” (Pech, L. (2021), The 
Concept of Chilling Effect: Its Untapped Potential to Better Protect Democracy, The Rule of Law and Fundamental Rights in the EU (New York: 
Open Society European Policy Institute), p. 4.)
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tantly, such policies may deter market entry and ex-
pansion of activities and could also incentivize some 
firms to exit the markets in the long run. As a matter 
of fact, many firms include adherence to the rule of 
law and legal certainty in their risk assessments as 
important components. They also put a premium on 
competition law, which may have direct impacts on 
their business. Hence, it is not possible to calculate 
the damages of an economy-wide chilling effect pre-
cisely.

Finally, competition laws in Turkey are interpreted 
and applied based on economic grounds and have 
the exclusive aim to protect the competitive process 
and maximize consumer welfare. Therefore, these 
rules, as they currently stand, are not suitable to deal 
with multi-faceted problems where a tension exists 
between economic goals and other policy consid-
erations and where each decision includes certain 
trade-offs. Democratic processes, rather than ad-
ministrative initiatives, should be used to resolve 
such tensions and to determine which trade-offs to 
make, as this is the only way to make sure that the 
relevant decisions have legitimate grounds.

Ironically, the right strategy to tackle these prob-
lems was actually laid down in the Preliminary Re-
port of the TCA (although the report focuses on the 
e-marketplace platforms, the policy recommenda-
tions would apply for all digital markets). Thus, the 
best approach that the TCA could adopt would be 
to act according to its own suggestions and wait for 
the enactment of new legislation that could tackle the 
problems in digital markets while abiding by the rule 
of law.
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Another Front in the Battle with Gatekeepers: App Distribution Markets

Cihan Doğan*

Introduction

Anti-competitive conducts of app distribution mar-
kets including Apple as the operator of App Store, 
which is the only market where an app can be in-
stalled to IOS-based devices and Google as the op-
erator of Google Play Store have long been under 
scrutiny by competition authorities around the world. 
Nonetheless, with the rise of “The Regulation of Big-
Tech”, the world is on the edge of another wave of 
regulation which will mostly focus on app stores. 
Even though the concerns seem to be similar, the 
tools used to address the concerns are different. 

The issue of whether there is a need for interven-
tion into app distribution markets in Turkey and if so, 
what should be the basis of the intervention is still 
not clear. Against this background, this paper aims 
to contribute to the debate on the best choice of in-
tervention for Turkey and provide a roadmap. In this 
regard, under section one, we will provide a brief 
background on the recent developments around the 
world. Then, under section two, we will provide our 
remarks for Turkey.

Recent Developments Around the World

Before delving into the details of the discussion 
concerning the best way of intervention for Turkey, 
it would be prudent to touch upon the recent devel-
opments under different jurisdictions. Whereas in 
some jurisdictions, the competition law was the main 
tool to use to tackle the anti-competitive behaviors 
of app distribution markets, some jurisdictions in-

stead opted for regulatory intervention. Among the 
jurisdictions opting for regulatory intervention, some 
even intend to regulate specifically app distribution 
markets whereas others aim to regulate whole digital 
markets. Yet, the concerns seem to be similar: lever-
aging market power to adjacent markets.

South Korean lawmakers amended South Korea’s 
Telecommunications Business Act in a way to pre-
vent app distribution markets from requiring the use 
of their in-app purchasing (“IAP”) systems. More-
over, the app distribution markets are not allowed 
to unreasonably delay the approval of the apps or 
remove the apps from the app distribution market1. 
If an undertaking fails to comply with the enact-
ed act, they may face a punishment of up to 3% of 
their South Korean revenue. Apple and Google will 
need to enable third-party payment options on their 
App Store and Play Store respectively which receive 
around 30% of the value of purchases made through 
their app distribution markets.

In the United States of America, the Open App 
Markets Act bill aiming to “promote competition and 
reduce gatekeeper power in the app economy, in-
crease choice, improve quality and reduce costs for 
consumers.” was introduced to the Senate in August 
2021. The bill seems (for now) to target Apple’s App 
Store and Google’s Play Store2 and aims to challenge 
the market power of Google and Apple to freely des-
ignate the app market rules. The bill contains cer-
tain prohibitions3. To illustrate, the Bill prevents app 
stores from requiring the use of the gatekeeper’s IAP 
or requiring from app developers not to offer equal or 

* Lawyer, CD Law, cihan.dogan@cdlaw.com.tr
1 Damien Geradin, “Korean bill banning Apple and Google from mandating their in-app payment solutions moves forward”, The Platform Law 
Blog, September 1, 2021, <https://theplatformlaw.blog/2021/09/01/korean-bill-banning-apple-and-google-from-mandating-their-in-app-pay-
ment-solutions-moves-forward/>, accessed 5 October 2021. 
2  The Bill covers companies that are operators of an app store “for which users in the United States exceed 50,000,000”.
3 See. Theano Karanikioti, “Apple and Google’s app store dominance suffers another blow – the Open App Markets Act”, The Platform Law Blog, 
August 18, 2021, <https://theplatformlaw.blog/2021/08/18/apple-and-googles-app-store-dominance-suffers-another-blow-the-open-app-mar-
kets-act/>, accessed 3 November, 2021.

App distribution markets and the competition law problems associated with such markets have long been under 
the scrutiny of competition authorities. Yet, with the regulatory intervention steps of different jurisdictions, the 
world seems to be on the edge of a new era: App Store Regulation. In Europe, this intends to be addressed by the 
Digital Markets Act. Nevertheless, in the US, a specific regulation is on the way. The Bill includes certain don’ts 
including exclusivity, tying, interference with legitimate business communications, self-preferencing, the use of 
non-public business information, and imposes certain obligations including interoperability.

https://theplatformlaw.blog/2021/09/01/korean-bill-banning-apple-and-google-from-mandating-their-in-app-payment-solutions-moves-forward/
https://theplatformlaw.blog/2021/09/01/korean-bill-banning-apple-and-google-from-mandating-their-in-app-payment-solutions-moves-forward/
https://theplatformlaw.blog/2021/08/18/apple-and-googles-app-store-dominance-suffers-another-blow-the-open-app-markets-act/
https://theplatformlaw.blog/2021/08/18/apple-and-googles-app-store-dominance-suffers-another-blow-the-open-app-markets-act/
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more favorable pricing terms and conditions under 
another app store. The Bill also prohibits app stores 
from using non-public business information derived 
from a third-party app for the purpose of competing 
with that app. The Bill imposes certain interopera-
bility obligations such as allowing users to choose 
third-party apps or app stores as default or install 
third-party apps or app stores through means other 
than the platform owner’s app store. One of the bill’s 
most important provisions is the obligation imposed 
on app stores to refrain from unequal treatment of 
apps in the app store through unreasonable prefer-
encing or ranking of the app stores’ own apps. 

The European Commission proposed an ex-ante 
regulatory intervention for digital platforms, which, 
under predetermined conditions, will be deemed as 
gatekeepers that also includes online intermediation 
services such as app stores. The DMA Proposal also 
includes certain prohibitions and obligations for the 
app stores. For example, operators of app stores 
(i.e., Apple and Google) should allow app develop-
ers to offer the same products to consumers through 
third-party app stores at different prices or condi-
tions. The gatekeeper app distribution market should 
also refrain from using, in competition with app de-
velopers, any data not publicly available and gener-
ated through activities by those app developers, and 
refrain from treating more favorably in ranking ser-
vices and products offered by the gatekeeper app 
distribution market itself4.

Japan Fair Trade Commission has investigated 
Apple’s anti-competitive conducts in the app distri-
bution market5. The five-year-long investigation was 
closed by a settlement following Apple’s commit-
ments. According to Apple’s App Store Guidelines, 
developers were required to use IAP for sales of dig-
ital content, and they were prohibited from includ-

ing external links within the app to steer consumers 
to make the payment outside the platform6. Apple, 
during the investigation, committed to take measures 
to allow app developers to include external payment 
links for the reader apps (e.g., Spotify, Netflix, and 
Kindle) and also revise the guidelines to improve the 
transparency.

Dutch Competition Authority (“ACM”) conclud-
ed that Apple’s App Store payment policy requiring 
app developers to use Apple’s IAP system breach-
es competition law and ordered Apple to change its 
policy requiring app developers to use Apple’s IAP. 
Apple, as per its App Store payment policy, required 
15% to 30% commission from app developers. Nev-
ertheless, Apple needs to change its IAP system7.

In the United Kingdom, the Competition and Mar-
kets Authority (“CMA”) is currently investigating Ap-
ple to find out whether Apple’s terms and conditions 
are unfair and infringing competition law. The inves-
tigation will consider whether Apple has a dominant 
position and whether Apple abuses its dominant po-
sition by forcing app developers to agree on certain 
terms8. CMA has also launched a market study into 
app distribution markets and mobile ecosystems to 
figure out the competition problems and whether 
market players are harming consumers through an-
ti-competitive behaviors.

Russian Anti-Monopoly Regulator (“FAS”) issued 
a warning to Apple for Apple’s restrictions that do 
not allow developers to link to third-party payment 
methods outside of the platform9. According to FAS, 
clause 3.1 of the App Store Guidelines prohibits app 
developers from informing in-app users about the 
possibility to pay outside the App Store10. Since Ap-
ple did not comply with the warning, FAS initiated 
a legal proceeding against Apple for the violation of 
competition law11.

4 European Commission has also sent statement of objections to Apple on App Store rules for music streaming providers. European Commission, 
“Antitrust: Commission sends Statement of Objections to Apple on App Store rules for music streaming providers”, April 30, 2021,  <https://
ec.europa.eu/commission/presscorner/detail/en/ip_21_2061> accessed 10 October 2021.  
5 Japan Fair Trade Commission, “Closing the Investigation on the Suspected Violation of the Antimonopoly Act by Apple Inc.” September 2, 2021 
<https://www.jftc.go.jp/en/pressreleases/yearly-2021/September/210902.html> accessed 10 November 2021. 
6  Japan Fair Trade Commission, “Closing the Investigation on the Suspected Violation of the Antimonopoly Act by Apple Inc.” September 2, 
2021 <https://www.jftc.go.jp/en/pressreleases/yearly-2021/September/210902.html> accessed 10 November 2021.
7 Foo Yun Chee, Toby Sterling and Stephen Nellis, “Dutch watchdog finds Apple app store payment rules anti-competitive”, October 7, 2021 
https://www.reuters.com/technology/exclusive-dutch-watchdog-finds-apple-app-store-payment-rules-anti-competitive-2021-10-07/ accessed 
10 November 2021.
8 Competition and Markets Authority, “CMA investigates Apple over suspected anti-competitive behaviour”, March 4, 2021, <https://www.gov.uk/
government/news/cma-investigates-apple-over-suspected-anti-competitive-behaviour> accessed 10 November 2021. 
9 Federal Antimonopoly Service of the Russian Federation, “FAS Russia Initiated Legal Proceedings Against Apple”, October 27, 2021, <http://
en.fas.gov.ru/press-center/news/detail.html?id=55296> accessed 10 November 2021.
10 Apple bans app developers from using links leading to external websites (=anti-steering provision). Otherwise, the application will not be eligible 
for the App Store. Federal Antimonopoly Service of the Russian Federation, “FAS Russia Initiated Legal Proceedings Against Apple”, October 27, 
2021, <http://en.fas.gov.ru/press-center/news/detail.html?id=55296> accessed 10 November 2021.
11 Federal Antimonopoly Service of the Russian Federation, “FAS Russia Initiated Legal Proceedings Against Apple”, October 27, 2021, <http://
en.fas.gov.ru/press-center/news/detail.html?id=55296> accessed 10 November 2021.

https://ec.europa.eu/commission/presscorner/detail/en/ip_21_2061
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_2061
https://www.jftc.go.jp/en/pressreleases/yearly-2021/September/210902.html
https://www.jftc.go.jp/en/pressreleases/yearly-2021/September/210902.html
https://www.reuters.com/technology/exclusive-dutch-watchdog-finds-apple-app-store-payment-rules-anti-competitive-2021-10-07/
https://www.gov.uk/government/news/cma-investigates-apple-over-suspected-anti-competitive-behaviour
https://www.gov.uk/government/news/cma-investigates-apple-over-suspected-anti-competitive-behaviour
http://en.fas.gov.ru/press-center/news/detail.html?id=55296
http://en.fas.gov.ru/press-center/news/detail.html?id=55296
http://en.fas.gov.ru/press-center/news/detail.html?id=55296
http://en.fas.gov.ru/press-center/news/detail.html?id=55296
http://en.fas.gov.ru/press-center/news/detail.html?id=55296
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The intervention to the app distribution market has 
gained momentum recently and the regulatory au-
thorities seem to be decisive to intervene in the core 
business model of app distribution markets by sep-
arating the total value created by the whole platform 
ecosystem into two different values: the value creat-
ed by intermediation (platform) and the value created 
by facilitating payments. This approach intends to 
increase the competition in the part of payments of 
the platform ecosystem. 

The processes outlined above have long been 
envisaged by the competition law literature. These 
issues have been included in reports prepared not 
only by independent competition law academics but 
also by competition authorities. Due to the complex 
structure of digital markets and the motivation of the 
platforms operating in these markets to be active in 
more than one market, it is seen that there is no com-
petition in these markets in terms of ancillary ser-
vices (in terms of the platform), especially payment 
services. While there are jurisdictions that try to solve 
this problem directly by using the competition law in-
tervention tool, there are also jurisdictions that seek 
a more drastic and permanent solution by regulating 
these markets.

Most importantly, it would not be speculative to 
foresee that similar interventions could be made to 
other (mostly transaction) platforms including but not 
limited to online marketplaces or food ordering plat-
forms. In such cases, the potential platform-specific 
effects of such interventions will be more visible and 
will probably be discussed more thoroughly. Still, the 
issue of whether the value that can be created by 
such separation will be sufficient to convince cus-
tomer groups to choose alternatives is not clear. This 
most probably will be affected by the value of the 
transaction commercial customers of the platform. 

Remarks for Turkey

All these developments also have reflections in 
Turkey. In this context, the “Economic Reforms Ac-
tion Plan” announced by the Ministry of Treasury and 
Finance foresees that a Bill of Law on Regulating Dig-
ital Markets will be prepared. The institution respon-

sible for the preparation of the bill has been deter-
mined as the Turkish Competition Authority (“TCA”). 
The deadline for the preparation of the regulation is 
March 30, 202212. Thus, draft studies might be ex-
pected to be published in early 2022.

In the current situation, it is not clear what kind 
of steps will be taken towards the solution of this 
problem for Turkey. However, as explained above, 
it is envisaged that legal regulation will be created 
within the scope of the “Economic Reforms Action 
Plan”. In the current situation, it is not known wheth-
er this will emerge as a new legal regulation or as an 
amendment to the Law No. 4054 on the Protection 
of Competition (“Law No. 4054”). In this regard, two 
different options are available: The first option is the 
enactment of a new law similar to the DMA in the EU. 
The second option is the amendment of the Law No. 
4054 in a way which will address the concerns arising 
from gatekeeper power.

Leaving aside the hesitations for the need to reg-
ulate digital markets13, assuming a regulation for the 
digital markets will be prepared, the best option be-
tween the two routes will be the amendment of the 
Law No. 4054 rather than the enactment of a new law 
similar to the DMA proposal in the EU. 

Firstly, the concerns arising from the complaints 
in the app markets are mostly related to competition 
law matters. The established theories of harm such 
as tying, leveraging, and exclusivity, will most likely 
address these concerns. Besides, the nature of Arti-
cle 4 and 6 of Law No. 4054 are not numerus clausus, 
and it renders a sufficient flexibility in terms of creat-
ing new theories of harm for the purpose of interven-
ing against the competition problem14.

Secondly, a different law may cause a conflict in 
terms of the application of laws. The application of 
two different laws for the very same case could be 
problematic from the perspective of legal certainty 
and legal security. Likewise, TCA, previously, has 
reached various infringement decisions in digital 
markets where certain behaviors are found abusive 
as per Article 6 of Law No. 4054. If these behaviors 
will be prohibited by an ex-ante regulation, the legacy 
of the past decisions can be subjected to discussion 
and criticism15. This, may, in turn, make it more diffi-

12 For the Reforms’ schedule see p. 41, <https://www.hmb.gov.tr/haberler/ekonomi-reform-takvimi> accessed 10 November 2021.
13 Kerem Cem Sanlı and Cihan Doğan, “Remarks on Turkish Competition Authority’s Preliminary Report on E-Marketplace Platforms”, European 
Competition Law Review 43(2), p. 74-78.14Cihan Doğan, Rekabet Hukuku ve İktisadı Bağlamında Dijital Platformlar, On İki Levha Yayıncılık, İstan-
bul 2021, p. 529-532.
15 Even though TCA, to date, has not provided any decision concerning app distribution markets, the theory of harm used by TCA on its various 
case-law including but not limited to the Google-Shopping case could be used to intervene in any potential competition problem associated with 
the app distribution markets in the future.

https://www.hmb.gov.tr/haberler/ekonomi-reform-takvimi
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cult for TCA to render similar decisions. Undoubted-
ly, this would not provide businesses with a sufficient 
level of legal certainty when they plan their commer-
cial decisions.

Thirdly, TCA has proven its efficiency for swiftly in-
tervening in the markets. To date, even though TCA 
has not initiated any investigation against app distri-
bution markets, there have been dozens of prelim-
inary or fully-fledged investigations conducted into 
the digital markets. TCA’s interventions to digital plat-
forms such as Google16, Booking17 and YemekSepe-
ti18, together with the ongoing investigations includ-
ing but not limited to Google, NadirKitap, Trendyol 
and Sahibinden reveal that TCA has the motivation 
to use the investigative powers provided under Law 
No. 4054. Moreover, TCA, on average, investigates 
a case for around 1.5 years and this score is far bet-
ter than those achieved by competition authorities 
of other jurisdictions. Besides, the interim measures 
mechanism set out under Article 9/4 of Law No. 4054 
could be considered as a reasonable option to inter-
vene in digital markets in a timely manner.

Conclusion

Given the similarities of concerns associated with 
the app distribution markets, the wave of interven-
tion, most probably, will also hit the Turkish coast at 
some point. Nevertheless, it is not possible to fore-
see the form of intervention. We believe that since 
the app distribution markets, most of the time, have a 
dominant position in their respective ecosystems, the 
flexibility provided by Article 6 of Law No. 4054 could 
be used by a broad interpretation of theories of harm 
or even by developing new theories of harm. Yet, if a 
regulatory approach will be adopted, the amendment 
of Law No. 4054 would be the most suitable option 
rather than the enactment of a new law.

16 Board’s Google Adwords decision dated 12.11.2020 and numbered 20-49/675-295; Google Shopping decision dated 13.02.2020 and num-
bered 20-10/119-69; Google Android decision dated 19.09.2018 and numbered 18-33/555-273.
17 Board’s Booking decision dated 05.01.2017 and numbered 17-01/12-04.
18 Board’s Yemek Sepeti decision dated 28.01.2021 and numbered 21-05/64-28.
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Comparative Analysis of Turkish and German Regulations on Online So-
cial Platforms

Bülent Gökdemir*

Historical Development of Content Moderation 
Regulations in Turkey

The reason behind the intense discussions in re-
cent years on regulating online social platforms (so-
cial media) is the rising social cost emerging with the 
increase of news and comments that spur discrim-
ination, incite hate crimes, and manipulate public 
opinion with false and misleading information. Dis-
tortion of information on social media for the vaccine 
against the Covid-19 pandemic and its devastating 
consequences is one of the severe examples of this 
situation.

In recent years, many countries have questioned 
the prevailing liberal perspective on social media and 
installed stricter regulations. The archetype of liberal 
perspective is Section-230 of the “Communication 
Decency Act”, which came into force in the USA in 
1996.

The Communication Decency Act provides plat-
forms full immunity in two-fold, both in terms of con-
tent and taking down the content. In other words, 
platform operators cannot be held responsible for the 
content published on their platforms or the elimina-
tion of such content.

The first comprehensive law among the developed 
countries that withdraws the liberal perspective and 
implements a relatively strict regulatory framework for 
online social platforms is the “Network Enforcement 
Act”, which came into force in Germany in 2017.

The Network Enforcement Act addresses and is 
only applicable to for-profit social platforms with at 
least two million registered users. 

The main function of the Law is blocking, or remov-
al of unlawful content listed under Section 1(3) of the 
German Penal Code, including actions and attitudes 
such as threatening to commit a crime, unconstitu-
tional symbols (such as the swastika), promoting ter-
rorist organizations, incitement of the masses, child 
pornography, defamation, slander, violation of priva-
cy via screening, and sound recording. Administra-
tive fines are imposed on online social platforms, if 
the obligation to block or remove unlawful content is 
not fulfilled.1 

Unlawful content shall be removed within 24 hours 
in case it is manifestly unlawful. In such cases where 
the unlawfulness is controversial, the period can be 
extended up to 7 days and it can exceed this period 
in exceptional cases.

In addition to developed countries such as the 
UK, France, and Austria, many developing countries 
have legislated their own laws or made amendments 
in their existing regulations inspired by the Network 
Implementation Law.2 Turkey is one of these coun-
tries too. The main regulation for online platforms in 
Turkey is the Law No. 5651 on “Regulation of Broad-
casts on the Internet and Combating Crimes Com-
mitted Through These Broadcasts” enacted in 2007.3

Fundamental changes were made on the Law No. 
5651 in 2014, 2015, and 2020. Law No. 5651, which 

*  Advisor at Grand National Assembly of Turkey, Senior Competition Expert at Turkish Competition Authority, Part Time Lecturer at Middle East 
Technical University
1 There are no sanctions for those uploading content to the platforms.
2 Zurth P. (2021), “The German NetzDG as Role Model or Cautionary Tale? Implications for the Debate on Social Media Liability”, Fordham Intel-
lectual Property Media and Entertainment Law Journal, 31(4), 1084-1153; Mchangama J., Fiss J (2019), “The Digital Berlin Wall: How Germany 
(Accidentally) Created a Prototype for Global Online Censorship”, Justitita,  ISBN: 978-87-970849-5-3
3 “The Regulation on the Procedures and Principles Regarding the Arrangement of Broadcasts on the Internet” has been issued by Information 
and Communication Technologies Authority based on this Law. See.
https://www.mevzuat.gov.tr/mevzuat?MevzuatNo=11746&MevzuatTur=7&MevzuatTertip=5

The legislative framework applicable on online social media platforms in Turkey, especially with the amendments 
introduced in 2020, is inspired by the German Network Enforcement Act. Still, the Turkish measure presents 
a stricter approach to online content regulation. This article adopts a comparative approach to analyse both 
legislative mechanisms.

https://www.mevzuat.gov.tr/mevzuat?MevzuatNo=11746&MevzuatTur=7&MevzuatTertip=5
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reveals a relatively flexible regulatory framework in 
its original form, has turned into a stricter regulato-
ry regime as a result of the broadening of the scope 
for blocking of access with the amendments made in 
2014 and 2015.

Germany’s Network Implementation Law is re-
ferred to in the bill and its preamble, which is the ba-
sis for the amendments made in 2020.4 In addition, 
there were news in the press about the amendments 
made in 2020, with reference to government officials, 
that the regulation was formed by taking Germany as 
an example.5 

The purpose of Law No. 5651 is expressed as 
“regulating the principles and procedures regarding 
the obligations and responsibilities of content pro-
viders, hosting providers, access providers, and col-
lective use providers, and combating certain crimes 
committed on the internet through content, location, 
and access providers”.

In the Law, the obligations of content providers, 
hosting providers, access providers, and collective 
use providers are determined separately. Principally, 
the main responsibilities are the removal of content 
and the blocking of access.

Article 8 of the Law regulates in which cases the 
obligation to remove content or block access will 
arise. According to this, the criminal acts in the Turk-
ish Penal Code, directing suicide, sexual abuse of 
children, facilitating the use of drugs or stimulants, 
supply of substances hazardous to health, obscenity, 
the crimes of providing a place and opportunity for 
prostitution, and gambling are within this scope.

In addition to the Penal Code, the crimes in the 
Law No. 5816 on Crimes Committed Against Atatürk 
and the crimes in the Law No. 7258 on Arranging 
Betting and Games of Chance in Football and Other 
Sports Competitions also impose an obligation to re-
move content or block access.

In addition, the right to life and the protection of life 
and property of individuals, the protection of nation-
al security and public order, the prevention of crime 
or the protection of general health, the violation of 
personality rights, and the violation of privacy may 
also result in the obligation to remove content and/
or block access.

The sanction stipulated in the Law in cases where 
the obligation to remove or block access to content is 

not fulfilled is a judicial fine in terms of the decisions 
entailing protection measures, and an administrative 
fine in terms of the decisions of administrative nature.

The decision to remove the content or block ac-
cess is rendered by the judge during the investigation 
phase and by the court during the prosecution phase. 
During the investigation phase, the public prosecu-
tor may also decide to remove the content or block 
access, in cases where the delay is inconvenient. In 
such a case, the prosecutor is obliged to submit his 
decision to the judge for approval within twenty-four 
hours and the judge is obliged to render his decision 
within twenty-four hours at the most. The decision to 
remove the content or block access is fulfilled within 
four hours from the notification of the decision at the 
latest.

Decision to remove the content or prevent access 
may be rendered by the judge or by the President 
of the Information and Communication Technologies 
Authority (“BTK”) upon the request of the Presiden-
cy or the relevant ministries in cases where delay is 
inconvenient, depending on one or more of the rea-
sons of the right to life and the protection of life and 
property, the protection of national security and pub-
lic order, the prevention of crime or the protection of 
general health. The decision to remove the content 
or block access is fulfilled within four hours from the 
notification of the decision, at the latest. 

The decision to remove the content or to block ac-
cess, given by the Presidency or by the President of 
the BTK upon the request of the relevant ministries, is 
submitted to the judge’s approval within twenty-four 
hours. The judge announces his decision within for-
ty-eight hours, otherwise, the decision is lifted auto-
matically.

The requests of those who claim that their personal 
rights have been violated due to the content of the 
broadcast on the Internet are answered within twen-
ty-four hours at the latest, and the judge decides to 
remove the content or block access in line with the 
demands of those whose personal rights are violated.

Comparison of Applicable Regimes in Germa-
ny and Turkey

German and Turkish regulatory regimes for social 
platforms reveal significant differences once com-
pared. First, the regulation in Turkey sports a broader 
scope. In Germany, the regulation regime is applied 

4 https://www2.tbmm.gov.tr/d27/2/2-3050.pdf
5 https://www.yenisafak.com/teknoloji/sosyal-medya-duzenlemesi-son-durum-almanya-sosyal-medya-modeli-nedir-3550254
https://www.cumhuriyet.com.tr/haber/sosyal-medya-duzenlemesi-almanya-modeli-nedir-1751633

https://www2.tbmm.gov.tr/d27/2/2-3050.pdf
https://www.yenisafak.com/teknoloji/sosyal-medya-duzenlemesi-son-durum-almanya-sosyal-medya-modeli-nedir-3550254
https://www.cumhuriyet.com.tr/haber/sosyal-medya-duzenlemesi-almanya-modeli-nedir-1751633
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to profit-oriented online social platforms with at least 
two million registered users, with the exception of 
several social platforms, especially news platforms, 
as stated above. Whereas in Turkey, almost all plat-
forms are included in the regulatory regime regard-
less of their scale.

On the other hand, in the definitions part of the 
Law No. 5651, the internet medium is defined as “the 
medium created on the internet that is open to the 
public and is outside of communication and personal 
or corporate computer systems”, and personal com-
munication platforms such as WhatsApp and Gmail 
are excluded from the scope of the Law.

Whereas the obligation imposed on the platforms 
in Germany is only the removal of the content, provid-
ed that the reporting obligation is ignored, in Turkey 
there is also an obligation to take down and block 
access, as well as removing content. 

While the evaluation regarding whether the content 
will be removed or not is made by online social plat-
forms in Germany, the decisions to remove content 
or block access are taken by the judiciary in Turkey. 
However, in the above-mentioned cases, the admin-
istration may also take a precautionary decision to 
remove content until the judicial decision. On the oth-
er hand, although some of the reasons for removing 
content are very vague and open to discussion, the 
decision to remove content in Turkey is rendered in a 
much shorter time compared to Germany.

The grounds for removing content in Germany is 
limited to some acts defined in the Criminal Code. In 
Turkey, in addition to the Criminal Code, the crimes 
included in the Law on Crimes Committed Against 
Atatürk, crimes in the Law on Arranging Betting and 
Games of Chance in Football and Other Sports Com-
petitions, and the right to life and the protection of life 
and property of individuals, the protection of national 
security and public order, the prevention of crime or 
the protection of general health, violation of personal 
rights and violation of privacy are also defined as rea-
sons for removing content or blocking access.

Although there are serious differences between 
Turkey and Germany in terms of the regulation of on-
line social platforms, as stated above, the German 
Network Implementation Law is referenced in terms 
of the amendments made in Law No. 5651 in 2020. In 
this respect, it is necessary to focus on these amend-
ments.

Law No. 7253, which came into force in 2020 and 
amended the Law No. 5651, introduced the definition 

of “social network provider”. Accordingly, the term 
refers to “real or legal persons who enable users to 
create, view, or share content such as text, images, 
sounds, locations on the internet for the purpose of 
social interaction”.

Another amendment allows BTK, in case the ad-
dressee is abroad, to notify directly the addressee of 
the administrative fines.

Another important amendment is the inclusion of 
the obligation to remove content as well as blocking 
of access. The obligation to remove content is, as 
expected, also included in the legislation of Germany 
and many other countries.

The crimes within the Law No. 7258 on Betting Ac-
tivities Related to Soccer and other Sports Matches 
were included in the scope of Law No. 5651 with the 
amendments.

Within the scope of the amendment made in the 
Law No. 5651 in 2014, some additional obligations 
were introduced to the Law No. 7253 regarding the 
Access Providers Union, which was established to 
ensure the implementation of decisions to block ac-
cess.

One of these provisions is the fulfilment of the de-
cision to remove or block access to the content, sent 
to the relevant content and hosting providers and ac-
cess provider, by the Union, within four hours at the 
latest, in case the publication that caused the viola-
tion of personality rights, is also disclosed on other 
internet addresses. If the relevant person applies to 
the Union, the decision will be implemented for these 
addresses as well.

The amendment also provides that a judge is em-
powered, in case of a request by persons whose 
rights have been violated by the content online, to 
adopt a decision that disassociates the applicant’s 
name with the internet addresses subject to the de-
cision. The judge also decides which search engines 
are to be notified of this decision, by the Union.

Another important change brought by the Law No. 
7253 is the obligation of online social platforms to 
have a representative in Turkey. In this context, for-
eign-based social network providers to which more 
than one million people access daily, is obliged to 
designate at least one authorized person as a rep-
resentative in Turkey in order to fulfill the obligations 
stipulated in the Law No. 5651. Pursuant to the afore-
mentioned provision, if the representative is a natural 
person, it is obligatory that the person be a Turkish 
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citizen.

This change implies that the representative can 
also be a legal entity. Hence, BTK confirmed, in its 
decision numbered 2020/DK ID/274, that the repre-
sentative can also be a legal person, which must be 
established in Turkey, and gain personality in accor-
dance with Turkish laws.

It can be argued that with this BTK decision, the 
obligation to have a representative was stretched 
somewhat, since itis possible for a social platform 
above the threshold to establish a company in Tur-
key, and the people in charge of the said company to 
reside abroad. In this case, the aim of ensuring that 
the platform fulfils the legal requirements will remain 
futile.

Administrative fines will be imposed on online so-
cial platforms that do not fulfil the obligation of des-
ignation and notification of a representative. If the 
non-compliance persists, harsher sanctions includ-
ing bans on advertising and narrowing of bandwidth 
flow may be imposed. The decision to narrow the 
bandwidth of internet traffic can be taken by a judge 
upon the request of the Chair of BTK.

Pursuant to the amendments, social platforms with 
daily access of more than one million from Turkey 
are obliged to submit to BTK semi-annual reports 
prepared in Turkish containing statistical and cate-
gorical information regarding the implementation of 
the decisions to remove or block access to the con-
tent notified to them and the applications to be made 
within this scope. An administrative fine is foreseen 
for platforms that do not fulfill their obligations. Last-
ly, a data localization obligation is imposed, whereby 
social platforms with daily active users in excess of 
one million in Turkey are required to store the data of 
Turkish users in Turkey.

It is seen that the changes made in 2020, especially 
in terms of content removal, elimination from search 
engines, appointing a representative, keeping data 
in Turkey, and reporting obligations, aim to more ef-
fectively implement the provisions made in 2014 and 
2015 that set stricter rules in the regulatory regime. 
Among these, obligation to remove content, periodic 
reporting, and designating representatives are also 
included in Germany’s Network Implementation Law.

It is curious to note that this issue is not addressed 
in BTK’s Regulation on the Procedures and Princi-
ples Regarding the Regulation of Broadcasts on the 
Internet of and in the aforementioned Board decision. 
Although the provisions on the obligation to appoint 

a representative in the Network Enforcement Act 
sets forth the requirement to appoint a “person” as a 
representative, there is no provision that this person 
can be a legal entity, unlike the Law No. 5651. 

As a result, it is possible to conclude that there are 
significant discrepancies between the regulation re-
gimes envisaged by the Law No. 5651 and the Net-
work Enforcement Act of Germany. A much stricter 
regulatory regime is applied in Turkey, with some of 
the amendments made in the Law No. 5651 in 2020 
inspired by the German Network Enforcement Act. 
These amendments are aimed at more effective im-
plementation of the regulation rules introduced in 
2014 and 2015, which incorporated laws other than 
the Penal Code within the scope of the content regu-
lations, broadening its scope to a degree wider than 
its German counterpart.
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